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It is not pretended that these-notes do more than touch on a 
few of the points in which the law of England affects the lives of 
working women. For completer understanding the reader is 
referred to the various authorities quoted in the footnotes. 
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INTRODUCTION. 


MODERN woman, reading English law as_ it 
AA caitiects women, must feel that a great deal of i 
stands for an outworn idea of women, their needs, 
their nature, and their work. ‘The whole social state, 
and, with it the whole conception of government, has 
changed during the last hundred years. _Formerly 
° . . ———$—S, 
government existed to maintain property, to preserve 
~order at home and abroad, and to raise, by taxation, the 
‘money necessary for this work. New functions are 
rapidly being added to these. The State is intervening 
more and more in the lives of the people, and endeavour- 
ing to provide help, support, education, and endowment 
for all that is good, killing out evil by constructive 
methods. Such methods require us to revise the old 
notion that the law must be “ no respecter of persons; ”’ 
for, before you can help and educate people, you must 
treat them as individuals; you must introduce two 
qualities which have always been held to be contrary to 
law—sympathy and elasticity. — ys 
By the adoption of the Borstal system, and the indeter- 
minate sentence, our penal code has made a beginning; 
compulsory education, Labour Exchanges, Trade Boards, 
insurance, and many other enactments, are so many steps 
in a path leading directly away from the old notion that 
the State had only to “ keep the ring,’’ while individuals 
fought it out. But every fresh inroad of the State takes 
away initiative from the private life and gives it to the 
public life, and the claim of women to have a larger share 
in public life is one which cannot be overlooked without 
grave danger to the State. As things are now, women 
cannot vote for members of Parliament (that is, elect law 
makers), nor be lawyers (that is, interpret th ), nor 
be members of Parliament (that 1s, make the law), nor 
be judges or magistrates (that is, administer the law, and, 





INTRODUCTION. 


to a considerable extent, also make it), nor be jurymen 
(that is, try by process of law), nor be police (that is, 
enforce the law), and they are kept out of almost all 
important posts in the Civil Service. 

How is it possible for law to have the modern virtues of 
sympathy and elasticity, when it is so utterly one-sided ? 
Even if men understand and sympathise completely with 
their fellow-men—a very doubtful matter—it is undeni- 
able that it takes a woman to understand the life of 


women. Modern laws lay_increasingly heavy burdens of 
duties on the working housewife but they do very little 


indeed towards helping_herin her work. 
One sometimes hears people say that the law should 


always be “‘ equal’’ as between men and women; but it 
is extremely doubtful whether they really mean that. 
The natural differences between men and women should 
surely be met by corresponding differences in law. By 
the fact of actual or possible motherhood, women are put 
at a disadvantage with regard to men, both in physical 
strength and money-earning power. This is compensated 
for by the indispensable service of motherhood. The 
well-governed State will recognise the interdependence of 
men and women and make its conditions such that both 
can develop their capacities to their highest, and do their 
best work for the good of the whole. Because men can 
keep women in subjection is no reason for saying that 
they ought to do so. Wecan all of us, unfortunately, do 
many wrong and foolish things. In our anxiety to help 
women by reforming the law we must remember to avoid 
the danger of giving bad women power over good men. 

Law has not only direct effects. Directly, the law 
(I) maintains rights, (2) enforces duties. Indirectly, the 
law sets a standard of conduct. It can raise or aaa the 
statu _seX, a person, or a class. It can interfere, 
either to help o: ot hinder private effort. In considering law 
with reference to working women in the home we should 
aim at putting them, as far as may be, above care or want, 
and at giving them the knowledge and training, freedom 
and scope necessary to do their work well. 


THE WIFE. 


I. PERSONAL RIGHTS AND DUTIES. 


AGE AT MARRIAGE: . The Law. 


The following is a comparative table of the legal age 
of marriage in several European countries :— 


Males. Females. 
i CT fie paler aap pe ieee 18 ae 16 
EWOGEIE Sal. cecdire Sevees ac etetins 21 ae 15 
Praneetandsltaly) five. ise. od. 18 8 15 
PEGS, SET B cds, hin 3 ad cies via o> 18 mF 14 
1 G17 eC YO ETT OR ORS 14 ma 14 
England and Portugal............. 14 mt 12 


Proposed Reform.—The marriage of a girl of twelve 
years of age is, fortunately, of rare occurrence at the 
present day, but it should be impossible, even (as is the 
law) with the consent of the parents. Girls of fourteen 
are, however, not infrequently married. It is perfectly 
certain that from every point of view this is injurious. 
Sixteen for girls and eighteen for boys is the lowest that 
should be tolerated for the contracting of the most serious 
responsibility in life. 


CoNSENT: The Law. 


“ Parties must freely consent with a knowledge of the 
nature of the contract.”! It would be interesting to see 
what the law would say if a girl were to plead for the 
annulment of her marriage on the ground that she had 
not “‘ full knowledge of the nature of the contract.’’ Yet 
nothing is more certain than that until quite lately most 
girls (especially in the richer classes) had no true idea of 


‘Report of the Royal Commission on Divorce and Matrimonial Causes, p. 117. 
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what marriage entails. This cannot, of course, be 
remedied by law, but only by a juster idea of what 
constitutes innocence. 


CovERTURE: The Law. 


A woman when she marries enters into a state of 
“coverture.”’ ‘‘ From the earliest times it has been laid 
down as a fundamental principle of law, a principle upon 
which the whole law relating to husband and wife has 
hitherto depended, that by virtue of the marriage 4 
husband and wife become one person in law.’! The 
writer of this passage quotes Bacon’s Abridgment to the 
effect that so long as the marriage relation continues, 
“ the law looks upon husband and wife but as one person, 
and therefore allows but of one will between them, which 
is placed in the husband as the fittest and ablest to provide 
for and govern the family.’’ Consequently, the same 
authority tells us, “ the husband hath by law power and 
dominion over his wife.’”’ Women under coverture suffer 
from “legal disability,’’ and, according to Professor 
Dicey,” “‘ disability means the status of being an infant, 
lunatic, idiot, or married woman.”’ 


The doctrine of coverture lands us in some very queer) 
results. It is not “ publication’”’ for a wife to tell her 
husband malicious lies about someone else, because) 
“husband and wife are one,” and half a person cannot 
tell lies to the other half. It is “‘ publication,’ however, 
for an outsider to tell husband or wife malicious lies © 
about the other partner. In the first case an action of 
libel would not lie; in the second it would. A husband 
is joined with his wife as defendant in an action for libel 
uttered by the wife only, without the husband’s know- 
ledge. In certain crimes committed by a woman, if in 
the presence of her husband, she is assumed to be sting 
under his influence and is not responsible. 


1Montague Lush, ‘‘ The Law of Husband and Wife ” (3d. ed.), p. 3. 
2A. V. Dicey, ‘‘ Digest of the Law of England with reference to the Conflict of Laws’ 
(2d. ed.), p. 165. 
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Proposed Reform.—The whole history of English 
marriage law appears to be an incessant struggle to get 
out of the net of cruelties and absurdities and wrongs 
woven by the doctrine of coverture. Much of the 
complexity of the law with regard to the property of 
married women is due to this, and so are the absurd and 
antiquated disabilities of married women in public life, 
For instance, a married woman is held to be under a 
“legal disability ’’ to be a burgess, and therefore to vote 
or stand for city councils. a 

The doctrine of coverture cannot be reformed. It) 
must be abolished altogether, and with it will have to go 
all the injurious assumption that man and wife are one | 
and that that one is the man. 


NAME AND Domicu,: The Law. 


The wife legally acquires the name of her husband and 
retains it, even if divorced. She also acquires his 
nationality and settlement. This question of ‘‘ domicil,”’ 
as it is called, is always a matter of sentiment, and it may 
become one of great practical importance with reference 
to old-age pensions and poor relief, which depend upon 
~ domicil. 

A wife acquires the domicil of her husband even if he 
be a foreigner and living in the wife’s country, and a 
woman’s domicil during marriage is the same as, and 
changes with, the domicil of her husband.! Professor 
Dicey is of opinion that even a woman legally separated 
from her husband cannot establish a separate domicil; 
for a married woman (even when separated) is a 
““dependent person,” and therefore cannot acquire a 
domicil through her own act.? 

For instance, Mary Smith, an English girl, marries 
Alphonse Bourgeois, a Frenchman living in London. 
Mary Bourgeois thereby becomes a Frenchwoman. 
Alphonse fails to maintain her and she gets a separation; 


4A, V. eet go Digest of the Law of England with reference to the Conflict of Laws ”’ 
(2d. ed.), p. XXXvii. 
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still she remains French. Alphonse deserts her, leaving 
her penniless, and goes to the Argentine, where he 
becomes a South American citizen. Mary automatically 
becomes a South American citizen. As may be seen, it 
is possible for a woman to lose her nationality without 
knowing it, through the act of her husband. In fact, a 
woman escapes from coverture by death or divorce only. 


Proposed Reforms.—(1) A woman married to a man of 
another nationality ought to be allowed to retain her own 
nationality while settled in her own country. ‘There are 
obvious difficulties about a wife living as an alien in her 
husband’s own country. (2) Deserted and separated 
wives ought to have the same right as divorced wives to 
acquire a domicil. It is an ignominious injustice to the 
woman that a husband who fulfils none of the duties of a 
husband should be empowered to change the nationality 
of his deserted wife. 


Consortium: The Law. 


Husband and wife each have a legal right to the 
society of the other, and this right is called the right to 
“consortium.” Anyone who entices away a man’s wife 
“commits a wrong towards the husband, for which he is 
entitled to recover damages.”! Damages against the 
male co-respondent in divorce cases are given “ not to 
punish the co-respondent, but to compensate .,the 
petitioner for the loss he has suffered.”’? The wife has no 
corresponding right of damages against anyone who 
entices away her husband; he is not her property, but 
she is his. If, however, anyone should harbour a desert- 
ing wife “‘ from principles of humanity,” that is to say, 
believing that she had been cruelly treated, he cannot be 
proceeded against, even although, as a matter of fact, 
there was no cruelty. 


The right of Consortium can no longer be enforced as 


¢ 


1Montague Lush, ‘‘ The Law of Husband and Wife” (3d. ed.), p. 4. 
210., p. 8. 
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itused to be. Inthe celebrated Cochrane case, the husband 
enticed his wife back by a trick, and then kept her 
by force, and he was upheld by the courts. In r8or1, 
however, occurred the no less notorious Jackson case, in 
which a Clitheroe man took and maintained his wife against 
her will by force, and the court laid down that he had no 
legal right todoso. The legal remedy against a deserting 
partner is to apply for a ‘‘ decree for the restitution of 
conjugal rights.’”’ If this decree be disobeyed, and the 
partner does not return, the offence is desertion, and a 
deserted husband is absolved from giving maintenance to 
his wife, while a deserted wife can make application for 
an order for the payment of alimony by the deserting 
husband. If desertion continues, either party may secure 
a decree of judicial separation against the defaulter, and 
if there be adultery in addition, the court may decree a 
divorce.} 


Proposed Reform.—It must be remembered that the 
husband is almost always physically the stronger of the 
two partners, that sexual desire is commonly stronger in 
him, and that nature lays the pains and penalties of 
cohabitation upon the woman. ‘The woman is necessarily 
very largely in the power of the man as long as she lives 
with him. ‘The law lays down that a husband “ cannot 
commit rape upon his wife, because the wife’s consent at 
marriage is irrevocable.”’? We have already pointed out 
that the wife’s “‘ consent ’’ at marriage is often a mere 
form; she does not know what she is “‘ consenting ”’ to. 
But even with full knowledge, no woman, at marriage, 
gives or ought to give consent for all times and seasons. 
It is to the advantage of the race and for the dignity of 
mankind that the woman should have custody of her own 
body, and not have unwilling motherhood forced upon 
her. 


Sir James Stephen considers that “‘ violence to a wife 
under circumstances in which decency and her health and 


1Montague Lush, *‘ The Law of Husband and Wife ’ (3d. ed.), p. 6. 
?Charles Crawley, ‘“‘ The Law of Husband and Wife,” p. 34. 
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safety required or justified her refusing her consent, might 
justify a conviction for rape.”’! What is needed is an im- 
mense reform in the education of the sexes; women ought 
to know when they are entitled to refuse, and when, in fact, 
they ought to refuse; men ought to be educated in the 
fundamental rights of womanhood. Hitherto, wives in 
distress of mind or body have mostly had recourse to the 
clergyman for advice, and the advice of the churches to 
women has always been “‘ submission ’”’ to man. Modern 
women will demand more women doctors to tell them the 
truth about their bodies and about the race. Furthermore, 
to give women the full benefit of the law, it is essential 
that they should be able to consult lawyers of their own 
sex. An extension of the legal meaning of “cruelty ”’ is 
needed, and for a just judgment on what constitutes 
cruelty, women are needed as jurors, magistrates, and 
judges. 


DESERTION: The Law. 


Allusion has been made (under ‘‘ Consortium ’’) to the 
fact that a deserted partner can obtain a separation order 
and a deserted wife can, in addition, get alimony when 
separated. It is not “ desertion ’’ when one of the two . 
partners behaves so outrageously that the other is com- 
pelled to leave, nor is it even desertion if a husband leaves 
his wife because she refuses cohabitation (without just 
cause) or because he is under the honest (although 
mistaken) belief that she has committed adultery. - 


In a case known to the writer, a rich man who wrongly. 
believed his wife guilty, placed her in wretched lodgings, 
with ten shillings a week for her keep, while he lived on in 
his fine house. He was not guilty of desertion, because 
he honestly, though wrongly, believed her guilty of 
adultery. Her remedy would be to apply for a decree of 
restitution of conjugal rights, and unless he could prove _ 
his belief to be well founded, he could be compelled either 
to take her back or to make suitable provision for her. 


1Charles Crawley, “ The Law of Husband and Wife,” p. 34, 
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A curious situation arises if husband and wife are living 
apart by agreement, on the condition that the husband 
pays his wife a weekly sum. If he cease payment, 
she has no legal remedy, because “‘ by executing such an 
agreement, a wife renounces the position and rights of a 
woman who is deserted by her husband.’’! 


Proposed Reform.—The reforms needed in the interests 
of the community are largely in administration. A 
deserted wife gets no help whatever in tracing her husband, 
unless she goes on the rates. Poor Law Guardians will 
not give out-door relief, because they fear collusion between 
husband and wife. _(A man will pretend to desert his wife 
in order that she may get out-door relief, and many cases 
have been cited where the “‘ deserted ’’ wife regularly sent 
money to her husband, and was regularly visited by him.) 
This is a reasonable apprehension, as the law now stands, 
and no one wishes to give irresponsible people power to 
increase the poor rate by their irresponsibility. The 
question what to do raises the whole difficult question of 
the wife’s maintenance, to be dealt with further on. With 
regard to desertion, wives are entitled to ask that the law 
should at least make the same effort to trace the defaulting 
husband, for the sake of his deserted family, as it now does 
(when the family has been forced into the workhouse) for 
the sake of the ratepayers. 


CRUELTY: The Law. 


The old law used to state that a man might beat his 
wife, ‘‘ but not in a violent or cruel manner.’ Modern 
law professes to allow a man no such right, but, as a matter 
of fact, the woman often finds her remedy far to seek, 
especially among the poorest. She can proceed against 
her husband in a criminal court, and may get him ‘“‘ bound 
over to keep the peace,” or secure a term of imprisonment 
for him; but if he is imprisoned, it very frequently results 
in her being reduced, with the children, to complete 
destitution. If the cruelty is bad and continuous enough, 


iMontague Lush, ‘‘ The Law of Husband and Wife ’’ (3d. ed.), p. 27. 
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she may get a separation order with alimony, but even 
then, if she has to apply in person for her allowance, she 
is liable to fresh assaults, and many women go in fear of 
their lives every time they go for their money. 


Proposed Reforms.—These, again, are mainly adminis 
trative. (1) Magistrates generally have far too low a} 
standard of what married life should be, and many work 
ing women have to stand an amount of “ knockin 
about ’’ that is gravely injurious not only to them, but to 
the whole family, and to the position of women in the) 
State. If women were on the bench we should see a 
change in the estimated value of human life and decent 
home conditions. 


(2) Provision ought to be made for the families of men 
in prison, and greater security given for the maintenance 
of the family when separation has become necessary 
through cruelty. It is farcical to suggest that “ women 
have their remedy at law,’ when that remedy entails 
starvation for them and their children. If persistent 
cruelty were one of the causes for which a divorce could 
be obtained, and such divorce were put within reach of 
working women, the standard of morality in this matter 
would at once be raised. 


(3) Alimony should in all cases of cruelty be payable 
through the Court, so that the woman may not be forced 
to the ignominy and danger of getting it from her cruel 
husband. If the husband fails ta pay, the woman 
should not be the sufferer, but action should be taken by 
the Court to recover from the husband. 


Marirar, AurHority: The Law. 


A husband theoretically has the right to decide 
where his wife shall live, but he has no power, except 
the power of the purse and of public opinion, to compel 
her to live where he chooses. (If, however, she insists 
on living apart from him, he can refuse to maintain her; 
but he cannot divorce her.) The one exception to this, 
curiously enough, is the pauper husband. “ It is doubtful . 


5 


whether the Guardians have the power to detain a wife 
whose husband is in the House, but they can certainly 
do so if the husband exercises his marital authority to 
forbid her departure. It results, therefore, that the 
pauper is perhaps the only member of the community 
to whom the law can afford efficient help in SAEs 
the obedience of wives.’’! 


Proposed Reform.—The authority of the pauper 
husband over the wife is not much exercised, but it is 
certainly not consonant with the dignity of womanhood 
(nor to the advantage of the ratepayers!) that a wife 
should be detained in the workhouse against her will, if 
she can find maintenance outside. 


SEPARATION: The Law. 


By Section 4 of the Married Women’s Act, 1895, a 
married woman whose husband shall have been con- 
victed summarily of an aggravated assault upon her, or 
whose husband shall have been convicted upon indictment 
of an assault upon her and sentenced to pay a fine of more 
than £5, or to a term of imprisonment exceeding two 
months, or whose husband shall have deserted her, or whose 
husband shall have been guilty of persistent cruelty to 
her, or wilful neglect to provide reasonable maintenance 
for her and her infant children, whom he is legally liable 
to maintain, and shall, by such cruelty or neglect have 
caused her to leave and live separately and apart from him, 
may apply for a separation order under the Act.? If 
she secures the order she is exempted from cohabitation, 
‘has legal custody of the children, and may have 
alimony not exceeding {2 weekly. But, if a woman 
has obtained a separation order, even when the cause 
was desertion by the husband, she cannot subsequently 
obtain divorce from him even though his adultery be 
consequently proved.® 

1T. W. Fowle, M.A., ‘‘ The Poor Law” (2d. ed.), p. 140. 


*Montague Lush, ‘‘ The Law of Husband and Wife ” (3d. ed.), p. 23. 
3E. Jenks, ‘‘ Husband and Wife in the Law,” p. 79. 
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Proposed Reform.—With the exception of an extension 
of the meaning of “ cruelty,” reforms are mainly needed 
in the administration of the law. Magistrates have often 
an extraordinary tenderness for brutal husbands, and it 
has been held that none of the following assaults entitled 
to a separation:—The use of a horsewhip, leaving marks 
on the flesh visible after four days; turning a wife out of 
doors in a nightgown on a winter’s night; kicking in the 
abdomen a wife with child. Women are needed on the 
bench. It is also obviously inequitable that a wife should. 
be unable to divorce an unfaithful husband merely 
because she has already had to get a separation from 
him on other grounds. 


Divorce: The Law. ‘ 


The English Law is unequal as between husband and 
wife. A man can divorce his wife for adultery only. In 
England a woman cannot divorce her husband for 
adultery only, although in Scotland she can. A woman 
can get a divorce for the following causes :— 


(1) Adultery with (a) such cruelty as would entitle 
her to a separation, or (b) desertion without reasonable 
excuse for two years or more. 


(2) Incestuous adultery (this means adultery with 
a woman who is within any of the “ prohibited degrees ”’ 
of relationship, and also with the wife’s sister). 


(3) Bigamy with adultery. 
_ (4) Rape, sodomy, or bestiality. 


Only the High Court of Justice sitting in London can 
give divorce, and this makes it impossible for many poor 
people. It has been calculated that the cheapest divorce 
obtainable by residents in London would cost f{10, and 
by residents in the provinces £40 to £70. 


Proposed Reforms.—I1. Procedure——With a view to 
making divorce possible for the poorest, it is proposed by | 
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the Divorce Commission that there should be a ‘“‘ combi- 
nation of the High Court jurisdiction with County Court 
procedure,” 7.¢., that a certain number of County Court 
judges should be selected to hold local divorce courts, with 
the title of ‘““ Commissioners in divorce.” It is proposed 
that these Commissioners should be eight in number, and 
should work round a defined district. 


II. Equality.—The Divorce Commission further unani- 
mously recommended that, whatever the causes of 
divorce might be, they should be the same for husband 
and wife. The existing inequality with regard fo 
adultery has been defended on the ground that the social 
consequences of the wife’s adultery are more serious than 
those of the husband’s, because one consequence might 
be that the husband would be responsible for the main- 
tenance of another man’s child, and that this child might 
even inherit the estate. This is true. But the social 
consequences of a man’s adultery are just as injurious 
to society, since he is guilty either with a maiden, whom 
he corrupts; or a wife, when he injures the family of 
another man; or a prostitute, when he causes great danger 
to his own family by the liability of contracting venereal 
disease. The double standard of morality in matters 
of sex is totally indefensible from the point of view of 
society. 


III. Additional Causes.—The majority of the Divorce 
Commission recommended the following additional 
causes? :— 


(I) Desertion for three years and upwards (four 
years is the law of Scotland). 


(2) Cruelty (this is a cause in many European coun- 
tries), 


(3) Incurable insanity after five years’ confinement. 


1Report of the Royal Commission on Divorce and Matrimonial Causes, p. 57. 
2Report of the Royal Commission on Divorce and Matrimonial Causes, pp. 94-113. 
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(4) Habitual drunkenness, declared incurable after 
three years from the first separation order. 


(5) Life sentence under commuted sentence of death. 


Further additional causes for divorce which were 
not recommended by the Divorce Commission are :— 


(6) Disease. (It is suggested that venereal disease 
should be dealt with under (a) cruelty, (0) 
ag adultery, or (c) nullity. If women could be 
advised by women doctors and women 
lawyers, they might often get their remedy 

even now.) 


(7) Mutual consent. (It is suggested that if both 
parties really desire divorce, one has only to 
desert the other for three years.) 


(8) Separation should be followed by divorce after 
a lapse of time, if either party desire it. 
Separation for an indefinite period, without 
power to re-marry, has proved a very great 
encouragement to irregular living. 


(9) Refusal, without reasonable cause, to perform 
conjugal duties. (Here, if there has been 
no intercourse, a suit for “nullity” is 
recommended; where there has been inter- 
course, a continuation of which is then refused, 
it is recommended that such refusal, main- 
tained for three years, should be considered 
to be desertion for three years and entitle to 
divorce.) 


The foundation of the above suggestions is this: 
that marriage in its legal aspect is an enforcement by 
law of a certain relationship for the good of the com- 
munity. Where the personal relations of husband and 
wife are of such a nature that the good of the community 
is best served by allowing them to regain freedom seus 
the relationship, the law should allow this. 


TQ 


II.— PROPERTY RIGHTS AND DUTIES. 


MAINTENANCE: The Law. 


The husband is bound by law to maintain his wif 
in accordance with his station in life. The wife is boun 
to maintain her husband if he is destitute and if she has 
separate property. The husband’s obligation is personal, 


the wife’s depends upon her having separate property,/ 


Either party is absolved if the other is guilty of adultery 
or desertion. If the wife with property refuses her legal 
duty, her goods may be seized under a warrant of distress, 
and she herself may be imprisoned if her husband 
becomes chargeable to the parish. A wife may pledge 
her husband’s credit for ‘‘ necessaries”’ (which are estimated 
according to his station in life), but a tradesman may 
refuse credit, and a husband may give warning that he will 
not be responsible for his wife’s debts, and in that case 
they cannot be recovered.” As long as she lives with 
her husband a wife has no effective means of securing 
the maintenance which is her legal right, if he chooses 
todenyittoher. She must leave him, taking the children 
with her, before she can sue him for maintenance. As 
an enormous number of women would have no place to 
which they could. go, they would be driven to the 
workhouse. A large number, therefore, live permanently 
in a state of semi-starvation, and so do the children. 


Proposed Reforms.—This question of maintenance is, 
with the other one of cruelty, the burden of most of the 
sufferings of working wives. The wife’s claim to mainten- 
ance is a claim made in the interests of the community. A 
woman, by marrying, always diminishes and generally 
loses her power of earning an independent livelihood. 
Further, if she be the mother of children, their interests 
require that they, together with the mother who bears and 


1Montague Lush, “‘ The Law of Husband and Wife” (3d. ed.), p. 32. 
2John Fraser Macqueen, ‘‘ The Rights and Liabilities of Husband and Wife ”’ (4th ed.), 
pp. 98, 99. 
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rears them, shall be properly maintained. This mainten- 
ance should include not only clothing, board, and lodgings, 
but attention in sickness, childbed, and invalidity. If 
men cannot perform these social duties as individuals, 
the State should step in and perform them. ‘There are 
several proposed remedies :— 


(1) One could be immediately enacted, and would 
have a considerable effect. It is that, if a wife can 
prove that her husband is not giving her adequate main- 
tenance, she should be able to get a maintenance order 
without leaving him, and if he disobeys the order, 
it should be made payable by his employer direct to 
the wife. 


(2) A proposal is made, and supported by a good 
many people, that a wife should have a legal right to a 
fixed proportion of her husband’s wage. ‘There are 
considerable difficulties involved in this. Where a man’s 
wage is low and he has children, every penny of his wage 
is needed for the ‘‘ household,’ which, of course, includes 
him. If the proportion were a fixed one, there would 
have to be safeguards in the way of a wife drawing the 
money, no matter how badly she neglected her duties. 


(3) The State Endowment of Motherhood is a 
proposal to give to every woman, out of the public 
treasury (which is obtained by taxation), sufficient 
money to keep every child until it shall be full-grown, 
and herself while she is looking after the children. Men, 
under the present law, are supposed to do this as 
individuals. They frequently fail, either wilfully or from 
incapacity, ana the proposal is that all men should pool 
their responsibilities, and, out of taxation, should come 
the State Endowment of Motherhood. It would, of 
course, be necessary to find some provision for the 
women when their mothering was done, and there is 
some doubt as to the amount of maintenance a woman 
should have for herself: should a woman with only 
one child have the same maintenance for hersel/ as a 
woman with a large family ? Another important point 
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is whether the endowed mother would have to be under 
State inspection, or whether the satisfactory condition 
of the children should be held sufficient guarantee that 
the mother was earning her endowment. 


MARRIED WOMEN’S PROPERTY: The Law. 


This is an immensely complicated portion of law, and 
cannot be dealt with here. The many conditions 
attaching to the property and inheritance of rich women, 
and to trading, borrowing, partnership, and bankruptcy 
are in part due to the fear of collusion between husband 
and wife (with the intention of evading debts), and in 
part to the efforts of parents and guardians to safeguard 
the property of daughters and wards under the antiquated 
doctrine of coverture. Two of the chief points of 
interest for a working woman are:— 


(1) That she has a legal right to her own earnings. 


(2) That she has no legal right to her savings out 
of money given to her for housekeeping, because ‘“‘ money 
paid to a wife by a husband, for a specific purpose only, 
(e.g., housekeeping) is not a gift to her absolutely.”’! 


INHERITANCE: The Law. 


A man can, by will, leave everything of which he 
dies possessed away from his wife, even if she has worked 
for him in home and business all their married life. 
When a man dies intestate, leaving a widow and no. 
children, if the net value of his real and personal estate 
does not exceed £500, such real and personal estate 
shall belong absolutely and exclusively to the widow. 
If the sum is over £500 she gets the {500 and of the 
residue she gets half, and the next of kin half, and if 
there be no next of kin, the Crown gets half. If the 
wife were to die intestate, leaving a widower and no 
children, he would get the whole real and personal estate, 
whatever its value.? 


1Montague Lush, ‘‘ The Law of Husband and Wife ” (3d. ed.), p. 64. 
21b., pp. 122-123. 
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Proposed Reforms.—(1) It is not right that a man 
should be able to leave his widow destitute. A portion of 
a man’s estate should come to his widow as of right, and 
should be inalienable by will. If a woman were unfit to 
administer, it could be held in trust for her. 


(2) The law of intestacy should be equal as between 
husband and wife. It is impossible to see any equity 
in the Crown taking half a widow’s inheritance, while 
leaving a widower to take the whole. 
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THE MOTHER. 


I.—MARRIED MOTHERS. 


MoTHER’S RIGHTS AND DutteEs: The Law. 


It has been said that by English law a child has never 
more than one parent. Where the father and mother are 
married the legal “ parent ”’ is the father; when they are 
not married the legal “‘ parent’” is the mother. The 
matried mother has no legal right to the control of her 
child, unless the father can be proved to be a bad father. 
The married mother has, on the other hand, the legal 
duties of 


(1) Maintenance to the extent of her separate property. 
This liability only arises if the father’s ability to 
maintain the child fails. 


(2) Nurture. She can be indicted and severely 
punished for neglect and cruelty. 


FATHER’S RIGHTS AND Dutres—Custopy: The Law. 


The father is personally liable to maintain his chil- 
dren born in wedlock, and he can be indicted, like his 
wife, for neglect and cruelty. She is, however, frequently 
punished more severely than he for these crimes, because 
the duties of nurture are supposed to be more particularly 
hers. The law’s attitude is quaintly expressed in the 

ollowing :— 

The father is by law the natural guardian of his infant children, 
-and is entitled to the care and custody of them in preference to their 
mother. But since this privilege is reposed in the father for the 


chiliven’s benefit, not his own, the Court will deprive him of it if 
he is unfit to exercise it and will delegate the right to the mother. 
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And if there is no father living, the mother is the person next 
entitled to their custody in the absence of special circumstances. 
This right of the father to the custody of his infant children, being 
placed in him for the benefit of the children, he cannot rid himself 
of his parental duty towards his children by delegating its 
performance to another.! [Italics mine]. 


We read in another authority ?:— 


The. father is by nature and nurture the guardian of his 
children, and entitled to their custody during infancy even as 
against the mother. . . . He has an absolute right, except 
under very special circumstances to have his children brought up 
in his own religion, a vight which continues after his death, and 
though he left no directions in the matter. [Italics mine], 


Another lawyer writes that the father’s right, even as 
against the mother, is one of a man’s “ most sacred rights.” 
When, therefore, we read in discussions on Education 
Bills about the “ parent’s right to have his child educated 
in his own religion,” it is well for women to remember 
that this right is vested in the father, not the mother. 


It is startling to a woman to read what the father’s 
tights (‘‘ for the children’s benefit !”’) may survive. “It 
does not follow as a matter of course that a party guilty 
of adultery, desertion, or cruelty (the common incidents 
of suits for judicial separation) should be for ever deprived 
of the custody of his children.’’ 


Again, “‘ the mere fact of the conviction of the father 
of theft will not necessarily disentitle him to the custody 
of his children.’’4 


And another authority writes® :— 


Mere incontinence, or occasional intemperance as opposed to 
habitual drunkenness, adultery, where he is careful not to bring 
his children into contact with his paramromr-or mistress 
occasional acts of harshness or inconsiderate enforcement of his 
parental rights, or severity arising from giving way to a passionate 


2Montague Lush, “‘ The Law of Husband and Wife” (3d. ed.), p. 35. 

2Charles Crawley, “‘ The Law of Husband and Wife,” p. 45. 

Montague Lush, ‘‘ The Law of Husband and Wife ”’ (3d. ed.), p. 37. 

4]. F. Macqueen, “‘ The Rights and Liabilities of Husband and Wife ” (4th ed.), p. 427. 
4W. P. Eversley, ‘‘ Law of Domestic Relations ’”’ (3d. ed.), ppe 521, 522. r 


25 


temper, or his conduct which prevents his wife living with him, but 
which does not lead to the corruption of the morals of the children 

none of these things divest a father of his sacred rights 
as ‘against the mother. 

The cruelty of the above is somewhat modified hee 
Talfourd’s Act of 1839, by which the courts may give a 
mother the custody of her child under seven. This was 
passed to prevent a woman from being coerced or 
deprived of her marital rights by the husband’s threat of 
withdrawing her infant children. 


Proposed Reform.—It is impossible to conceive that, 
if women had had anything to do with making the law, 
they could ever have sanctioned the unnatural idea that 
it could be “for the children’s benefit” that the father 
should have preference “as against the mother, big se 
that the mother’s right could ever be a “ delegated S 
right. A mother should have at least an equal legal right 
with the father to the custody of the children, and in 
case of dispute the decision should be given in the interests 
of the children, by a court composed equally of men and 
women. 


GUARDIANSHIP: The Law. 


The father can, by will, appoint a guardian to act after 
his death with his wife, and she has no power to refuse to 
recognise this guardian. If he appoint no one, the wife 
is the natural guardian, either alone, or with a guardian 
appointed by the court. The mother may, by deed or 
will, provisionally nominate a guardian to act after her 
death with the father, and the court may confirm the 
appointment if the father is unfit to act alone.1 ‘The 
father’s power to appoint a co-guardian with his wife is 
absolute, while the wife’s power to appoint a guardian is 
contingent upon the court considering the father unfit to 
actalone. Moreover, the mother has no right to claim the 
custody of her children as against the guardian appointed 
by her husband. Where guardians disagree, the court 
intervenes to settle the dispute. 


_ ‘Montague Lush, “ The Law of Husband and Wife ”’, (3d. ed.), p. 36. 
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Proposed Reform.—The law should be equal as between 
husband and wife. Hither parent should be the legal 
guardian upon the death of the other; a co-guardian 
should only be appointed by (1) consent of the surviving 
parent, or (2) decision of the court, on account of unfitness 
of the surviving parent to act alone. 


Apoption: The Law. 


Parents cannot contract themselves out of their rights, 
although they may forfeit them by misconduct. There 
is no legal machinery for the adoption of a child by con- 
sent of the parents. Furthermore, since a father cannot 
divest himself of his parental prerogative, agreements 
between a man and woman before marriage as to how 
their children shall be brought up are invalid, and the 
father may at any time resume his legal right to have the 
children brought up as he chooses. 


Proposed Reform.—It should be possible to have some 
form of legal adoption, even of children born in wedlock, 
although the subject of adoption is even more important 
in the case of illegitimate children. It seems desirable, 
also, that a woman who has consented to marry a man 
and bear him children, on condition that they should 
be brought up in a certain way, should be able to enforce 
the contract legally, so long as it is not an immoral one. 


INHERITANCE: The Law. 


Both father and mother have the right to bequeath the 
whole of their property as they please, even if by so 
doing they leave their infant children destitute. If the 
father, who is responsible during life for the maintenance 
of his children, dies leaving the whole of his property 
away from them, the maintenance of the children devolves 
upon the widow. If a man dies intestate, leaving a 
widow and children, the widow gets one-third of the 
personalty and the children two-thirds. If a woman dies 
intestate, leaving a widower and children, the widower 
gets the whole. 


a7 


Proposed Reform.—Parents should not be allowed 
to leave the whole of their property away from their 
infant children. The law as regards intestacy should be 
made equal as between husband and wife. ‘The doctrine 
of “‘ coverture ”’ is curiously one-sided in its application. 
If husband and wife are really “‘ one,’’ money left by an 
intestate husband surely belongs to the widow. 


DESTITUTE Wipows: The Law. 


There is no uniform practice in dealing with destitute 
widows with children. It is very common to take away 
some of the children, if the widow can keep a home for the 
rest. Sometimes all are taken, and the widow sent to earn 
her livelihood. Frequently out-relief is given, but it is 
never really sufficient for the needs of the family, and the 
widow almost always has to go out to work and neglect 
the children. Sometimes she is forced into the work- 
house, and there separated from her children. 


Proposed Reforms.—Yhere is, perhaps, no completer 
example of the habits of canting than the contrast 
between our professions and our practice in regard to 
motherhood. Women are always being told that their 
place is the home, and their glory is motherhood; yet, 
when a working woman loses her husband, we drive her 
out of the home to work, or deprive her of her children, 
and sometimes even do both. Cases are actually recorded 
where the widow was compelled to go out to work as a 
charwoman, and her children were boarded out with 
another woman at five shillings per head. Destitute 
widows with children should be given a sufficient sum 
to enable them to keep the home together and rear the 
children, and this sum should be theirs on no conditions 
other than the continued welfare of the children. 


DESERTED WIVES WITH CHILDREN: The Law. 


Since the father is still living and responsible for the 
maintenance of the children, the mother is not responsible, 
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and if the Guardians take the children, the mother can 
go out to work. Out-relief is not given to deserted 
wives, because of the danger of collusion between husband 
and wife. 


MATERNITY BENEFIT: The Law. 


The maternity benefit payable by virtue of the 
Insurance Act was amended in I913 so as to be the 
benefit of the mother, and payable to the lawfully wedded 
wife of every insured man. It consists of a sum of 30s. 
In addition, if the woman is herself an insured person, she 
receives on her own account a second maternity benefit 
of 30s., which can be paid in weekly instalments of 7s. 6d. 
This is called ‘“‘ double maternity benefit.”’ 


II._—UNMARRIED MOTHERS. 
RIGHTS AND DUTIES OF THE MOTHER: The Law. 


Where the child is born out of wedlock, the legal 
parent is the mother. She is personally liable to support 
the child until the age of sixteen. But if she have 
property and die intestate, the child gets nothing. 


The mother of illegitimate children has no legal 
right to leave testamentary guardians for them.! But 
if she nominates a guardian, the Court will take such 
nomination into consideration. 


If the unmarried mother is unable to support her 
child, she is never given out-relief, but is forced to go 
into the workhouse with the child. As she is not likely 
to take kindly to this, and as an unmarried mother is 
at particular disadvantage in wage-earning, she is 
greatly tempted to take money from men and lead an 
immoral life. If her conduct become scandalous, the 
Guardians can ‘“‘adopt”’ the child. 


1W. P. Eversley, “‘ The Law of Domestic Relations” (3d. ed.), p. 597. 
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AFFILIATION ORDERS: The Law. ) 


An unmarried woman, finding herself about to have 
a child, can bring a claim against the putative father 
before the justices at Petty Sessions. Such claim must 
be brought within 12 months of the child’s birth. In 
making her claim, she must find corroborative testimony, 
and, if the man’s parentage is considered to be established, 
he may be ordered to pay a sum not exceeding 5s. 
weekly. 


Proposed Reforms.—It has been stated on good 
authority that not 5 per cent of the unmarried mothers 
get any payment from the father, and that of those, very 
few indeed get the full 5s. The conditions are such, 
in fact, that the woman’s claim is practically a dead 
letter. The causes of this are chiefly :— 


(1) The nature of the Court before which the claim 
has to be made. A girl has to stand up, generally in the 
presence of men only, and undergo the most painful 
interrogation, frequently in the presence of a number 
of jeering youths. Women are far better judges of women 
than men can be, and cases of this kind ought to come 
before a magistracy at the very least half composed of 
women and should be heard in private. 


(2) The money obtained from the father should be 
paid by the Court to the mother and recovered by the 
Court from the father. It is contrary to public policy 
that the woman should have to get the money from the 
defaulting man, and that when, as most often happens, 
he lapses in his payments, or decamps, she and the child 
should suffer. The following curious passage shows 
a state of mind which one hopes is going out. It used 
to be the custom that the sum due from the father was 
paid to the mother by the Overseers of the Poor, and 
“ the consequences of this interference with nature’s law, 
that the shame and burden of illegitimacy shall devolve 
mainly upon the woman, are too shocking to be detailed 
in these pages.”! ‘‘ Nature’”’ knows nothing of “ the 


1 Rev. T. W. Fowle, “‘ The Poor Law ” (2d. ed.), p. 92. 


shame of illegitimacy.’ Nature has certainly placed the 
burden of motherhood (legitimate or illegitimate) upon 
the woman, and human institutions are good in so far as 
they help the woman to perform all the functions of 
motherhood as well as possible. To pile “‘shame and 
burden ’’ upon the woman alone is to fail in helping 
woman in her great racial function. 


MATERNITY BENEFIT: The Law. 


Under the Insurance Act the unmarried mother, if 
herself an insured person, gets maternity benefit of 30s., 
but this is paid out of the women’s fund. She gets 
no sickness or disablement benefit, as an insured 
matried woman does. An uninsured unmarried mother 
gets nothing whatever, and under the Insurance Act, as 
drafted, it seems as if it were not possible to amend the 
Act so as to make provision for her. 


Apoprion: The Law. 


There is, in England, no legal way by which a mother, 
even when unmarried, can transfer her rights and duties 
to another. ‘This is a disadvantage to the child, for good 
foster-parents might sometimes be found for the child, 
if they could feel sure it would not at any time be taken 
from them. 


31 


CONCLUSION. 


The conclusion is that existing law and administration 
of law in England gives to women and children very 
imperfect protection from bad men. Maintenance is 
theoretically due from the husband and father, but it is 
very inadequately secured. Cruelty and neglect are 
practised with large impunity. The “sacred rights of 
the mother”’ are nil, if she is married. The “sacred 
home” is broken up whenever a man dies or deserts. 
We want the State of the future to help the woman in 
the home, with juster laws, better adminstration, and 
a more generous expenditure of public money for her 
great task of building up the race. 
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